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DIGEST 

Protest concerning agency's failure to solicit protester for 
appraisal services procured under small purchase procedures 
is sustained, where record shows that agency failed to 
obtain maximum practicable competition by not disclosing 
basic procurement information to protester and other 
solicited appraisers, and then proceeding with an expedited 
award based on single price quote received. 

DECISION 

California Propertie,s, Incorporated (CPI), protests the 
award of a contract under an oral request for quotations 
issued by the Department of Housing and Urban Development 
(HUD) for appraisal services for the Geneva Towers Apartment 
building in San Francisco. CPI contends that HUD acted 
unreasonably in failing to allow CPI to compete for the 
appraisal contract. 

We sustain the protest. 

The facts according to HUD are as follows. On July 2 8 ,  a 
HUD official conducted an oral request for quotes f o r  an 
appraisal of the Geneva Towers complex using small purchase 
procedures, calling six appraisers from a list of known 
capable appraisers. HUD received a quote from a Ms. Farkas 
( $ 5 , 0 0 0 )  and left messages for the other appraisers, includ- 
ing Rosenbusch. One of the firms with which HUD spoke was 
CPI, which had performed appraisal services for HUD 
previously, and recently had advised HUD by letter that it 
was interested in performing future appraisals for the 
agency. During the conversation, CPI requested information 
on the property (e.g., any physical defects, or whether the 
appraisal should be made as is), and reportedly stated that 



i t  would not give a quote without " w r i t t e n  spec i f i ca t ions . "  
The H U D  o f f i c i a l  advised t h a t  no w r i t t e n  s p e c i f i c a t i o n s  
would be issued f o r  t h i s  app ra i sa l ;  r a t h e r ,  i n t e re s t ed  
appra i se r s  would have to  come t o  t h e  H U D  o f f i c e s  or  make a 
s i t e  inspec t ion  t o  obta in  information on t h e  p ro jec t .  

On t h e  n e x t  day, J u l y  29, Rosenbusch c a l l e d  i n  response t o  
H U D ' s  message and expressed i n t e r e s t  i n  the p ro jec t .  Later  
t h a t  day, Rosenbusch came t o  t h e  H U D  off ices  and was g i v e n  
t h e  general  requirements f o r  t h e  appra isa l ;  he s t a t ed  t h a t  
he would be i n t e r e s t e d  i n  t h e  p ro j ec t .  On A u g u s t  1 ,  
Ms. Farkas w i t h d r e w  h e r  quote. On A u g u s t  4, t he  H U D ' s  chief 
appra i se r  c a l l e d  C P I  t o  determine i f  CPI  wanted t o  s u b m i t  a 
quote.  C P I  once more expressed i n t e r e s t ,  b u t  repeated t h a t  
i t  would need w r i t t e n  s p e c i f i c a t i o n s .  T h e  chief appra iser  
s t a t e d  t h a t  C P I  would have t o  come t o  the  H U D  o f f i c e s  f o r  
any information. 

On A u g u s t  5 ,  a f t e r  being advised by another H U D  o f f i c i a l  
t h a t  t h e r e  were "compelling circumstances" requi r ing  a 
prompt award, H U D ' s  chief  appra i se r  c a l l e d  Rosenbusch t o  g e t  
h i s  quote  for the  a p p r a i s a l ;  he quoted a p r i c e  of $ 7 , 2 5 0 ,  
and the  chief  appra i se r  proceeded t o  make an o r a l  award. 
Rosenbusch t h e n  submitted a w r i t t e n  acceptance of t h e  
c o n t r a c t  on A u g u s t  80 (Subsequently,  t h e  chief  appra iser  
learned t h a t  he lacked a u t h o r i t y  t o  make award, and t h u s  
sought r a t i f i c a t i o n  of t h e  con t r ac t  by l e t t e r s  of A u g u s t  19 
and 26. A cont rac t ing  o f f i c e r  subsequently r a t i f i e d  t h e  
con t r ac t . )  

C P I ' s  account of t h e  f a c t s  i s  d i f f e r e n t  from H U D ' s  i n  
s eve ra l  mater ia l  respec ts .  CPI s t a t e s ,  fo r  example, t h a t  i t  
was f i r s t  contacted by t h e  H U D  o f f i c i a l  on J u l y  22 a s  t o  
whether C P I  was i n t e r e s t e d  i n  quoting on t h e  Geneva Towers 
appra i sa l .  C P I  expressed in te res t ,  bu t  asked severa l  
quest  ions about t h e  p ro j ec t  t h a t  t h e  o f f i c i a l  could not  
answer; t h e  o f f i c i a l  t o ld  CPI t o  c a l l  t h e  c h i e f  appra iser .  
CPI  c a l l e d  t h e  chief appra i se r  on Ju ly  26, and was t o l d  t h a t  
t h e  information CPI  wanted would be provided i n  t h e  event 
H U D  decided t o  u s e  a p r i v a t e ,  r a t h e r  than an i n t e r n a l  H U D ,  
appra iser .  H U D l s  account of the  f a c t s  does n o t  mention t h i s  
conversat ion.  

CPI  ag rees  t h a t  it spoke w i t h  t h e  HOD o f f i c i a l  again on 
J u l y  2 8 ,  but i ts  account of t h e  conversation is d i f f e r e n t  
from H U D ' s :  CPI repeated i ts  J u l y  2 2  reques t  for answers 
t o  s p e c i f i c  ques t ions  on t h e  appra i sa l  and t h e  H U D  o f f i c i a l  
agreed t o  c a l l  C P I  a f t e r  obtaining t h e  answers; he never 
c a l l e d  back w i t h  t h e  answers. C P I ' s  account of i t s  August 4 
conversat ion w i t h  H U D ' s  chief  appra i se r  a l s o  is d i f f e r e n t  
from H U D ' s :  t h e  ch i e f  appra i se r  advised C P I  t h a t  H U D  had no t  
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y e t  d e c i d e d  whe the r  t o  u s e  a p r i v a t e  appra iser ,  and t h a t  h e  
would c a l l  CPI i f  H U D  d e c i d e d  t o  u s e  a p r i v a t e  a p p r a i s e r .  
CPI m a i n t a i n s  it was n e v e r  i n v i t e d  t o  t h e  H U D  o f f i c e s  f o r  
t h e  i n f o r m a t i o n  i t  wanted.  C P I  phoned H U D  o n  August 1 1  a n d  
was a d v i s e d  t h a t  t h e  award had been  made t o  Rosenbusch.  
T h i s  p ro t e s t  e n s u e d .  

S m a l l  p u r c h a s e  p r o c e d u r e s  r e q u i r e  a g e n c i e s  t o  promote 
c o m p e t i t i o n  t o  t h e  "maximum e x t e n t  p r a c t i c a b l e . "  41 U . S . C .  
S 2 5 3 ( g ) ( 4 )  (Supp. I V  1 9 8 6 ) .  The r e g u l a t i o n s  p r o v i d e  t h a t ,  
g e n e r a l l y ,  t h e  s o l i c i t a t i o n  of t h ree  s u p p l i e r s  may b e  
c o n s i d e r e d  t o  promote c o m p e t i t i o n  t o  t h e  maximum e x t e n t  
p r a c t i c a b l e .  F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  $i 13.106; 
Gateway C a b l e  C o . ,  B-223157, e t  a l . ,  Sept .  2 2 ,  1986, 86-2 
CPD 11 333. 

T h e  s o l i c i t a t i o n  o f  three or more s u p p l i e r s ,  however,  d o e s  
n o t  a u t o m a t i c a l l y  mean t h a t  t h e  maximum p r a c t i c a b l e  com- 
p e t i t i o n  s t a n d a r d  h a s  been  met. I n  p r o c u r e m e n t s  e x p e c t e d  
t o  e x c e e d  $10,000 b u t  where less  t h a n  t w o  o f f e r o r s  a re  
otherwise e x p e c t e d  t o  r e s p o n d  t o  a s o l i c i t a t i o n ,  a n  agency  
is r e q u i r e d  t o  p u b l i s h  n o t i c e  o f  t h e  i n t e n d e d  p rocuremen t  i n  
t h e  Commerce B u s i n e s s  D a i l y  and make a v a i l a b l e  a comple t ed  
s o l i c i t a t i o n  package  t o  a n y  b u s i n e s s  c o n c e r n  r e q u e s t i n g  i t .  
4 1  U.S.C. S 4 1 6  (Supp. I V  1 9 8 6 ) .  T h i s  p r o v i s i o n  o b v i o u s l y  
r e q u i r e s  an  agency  t o  d o  more t h a n  s i m p l y  s o l i c i t  a s i n g l e  
known s u p p l i e r .  F u r t h e r ,  t h e  Small B u s i n e s s  A c t ,  as 
amended, '15  U.S.C. $i 637b ( 1 9 8 2 ) ,  e x p r e s s l y  r e q u i r e s  t h a t  
c o n t r a c t i n g  a g e n c i e s  p r o v i d e  a copy o f  a s o l i c i t a t i o n  t o  any 
small b u s i n e s s  c o n c e r n  upon r e q u e s t ,  and  CPI a p p a r e n t l y  is a 
small  b u s i n e s s .  W h i l e  t h e  p u b l i c a t i o n  r e q u i r e m e n t  d o e s  n o t  
a p p l y  t o  t h e  p r o t e s t e d  small p u r c h a s e  s i n c e  it i n v o l v e s  a n  
amount u n d e r  $10 ,000 ,  t h e  p o i n t  is t h a t  t h e  p rocuremen t  
s t a t u t e s  and t h e  Smal l  B u s i n e s s  A c t  o b v i o u s l y  c o n t e m p l a t e  
t h a t ,  r e g a r d l e s s  o f  w h e t h e r  t h r e e  supp l i e r s  a re  s o l i c i t e d ,  
r e s p o n s i b l e  sources r e q u e s t i n g  t h e  o p p o r t u n i t y  t o  compete 
s h o u l d  b e  a f f o r d e d  a r e a s o n a b l e  o p p o r t u n i t y  t o  do  so. 
Gateway C a b l e  C o . ,  8-223157, supra. 

I n  s h o r t ,  w e  v iew t h e  r e q u i r e m e n t  for maximum p r a c t i c a b l e  
competition t o  mean t h a t  an  agency  mus t  make r e a s o n a b l e  
e f f o r t s ,  c o n s i s t e n t  w i t h  e f f i c i e n c y  and economy, t o  g i v e  a 
r e s p o n s i b l e  s o u r c e  t h e  o p p o r t u n i t y  t o  compete, and c a n n o t ,  
t h e r e f o r e ,  u n r e a s o n a b l y  e x c l u d e  a v e n d o r  f rom compet ing  f o r  
a n  award. A s  w e  r e a d  t h e  r e c o r d ,  HUD d i d  n o t  meet t h e  above  
s t a n d a r d .  

The t h r u s t  of H U D I s  p o s i t i o n  is t h a t  it was aware of  C P I ' s  
i n t e r e s t  i n  t h e  project ,  b u t  u n d e r s t o o d  C P I  t o  h a v e  r e f u s e d  
t o  g i v e  a q u o t e  w i t h o u t  w r i t t e n  s p e c i f i c a t i o n s ;  s i n c e  H U D  
d i d  n o t  p l a n  on i s s u i n g  w r i t t e n  s p e c i f i c a t i o n s ,  t h e r e  was no 
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p o i n t  i n  s o l i c i t i n g  CPI a g a i n  immedia t e ly  b e f o r e  making t h e  
e x p e d i t e d  award t o  Rosenbusch.  CPI m a i n t a i n s ,  o n  t h e  o t h e r  
hand,  t h a t  i t  o n l y  r e q u e s t e d  answers, w r i t t e n  o r  o r a l ,  t o  
c e r t a i n  g e n e r a l  q u e s t i o n s ,  s u c h  a s  whether  t h e  a p p r a i s a l  
was t o  be  on  an a s  is b a s i s ,  and t h e  s c h e d u l e  f o r  comple- 
t i o n .  CPI  s t a t e s  t h a t  i t  had r e c e n t l y  comple t ed  f o u r  o t h e r  
HUD a p p r a i s a l s  w i t h o u t  w r i t t e n  s p e c i f i c a t i o n s ,  and t h u s  
w o u l d  have  had no  reason t o  e x p e c t  a n y t h i n g  d i f f e r e n t  o n  
t h i s  p r o j e c t .  

Whi le  it is n o t  c l e a r  wh ich  p a r t y ' s  u n d e r s t a n d i n g  of t h e  
f a c t s  is  t h e  correct o n e ,  we t h i n k  t h e  r e c o r d  s u p p o r t s  CPI's 
p o s i t i o n  t h a t  HUD f a i l e d  t o  t a k e  reasonable, simple s t e p s  
t o  maximize c o m p e t i t i o n  f o r  t h i s  cont rac t .  We f i n d  p a r t i c -  
u l a r l y  p e r s u a s i v e  i n  t h i s  r e g a r d  a J u l y  28  memorandum 
( i n c l u d e d  i n  t h e  HUD r e p o r t ) ,  p r e p a r e d  t o  r e spond  t o  t h e  
q u e s t i o n s  CPI  posed  d u r i n g  i t s  J u l y  2 8  c o n v e r s a t i o n  w i t h  t h e  
HUD o f f i c i a l .  The  memorandum p r o v i d e s  a n s w e r s  t o  e i g h t  
q u e s t i o n s ,  i n c l u d i n g  t h e  p u r p o s e  of  t h e  a p p r a i s a l ;  any 
r e l e v a n t  f i n a n c i n g  terms; whe the r  t h e  appra i sa l  was t o  b e  
made sub jec t  t o  r e p a i r s ;  a p r o p e r t y  d e s c r i p t i o n ;  t h e  due  
d a t e  f o r  t h e  a p p r a i s a l  r epor t ;  and  t h e  number of  reports and  
copies r e q u i r e d .  ( T h e  memorandum s t a t e d  t h a t  a p p r a i s e r s  
s h o u l d  c o n d u c t  a s i t e  v i s i t  and  r e s e a r c h  p r o j e c t  r e c o r d s  t o  
g e t  a c u r r e n t  p r o p e r t y  d e s c r i p t i o n . )  

T h i s  memorandum s u g g e s t s  t o  u s  t h a t  C P I  had ,  a s  it c o n t e n d s  
here,  m e r e l y  a sked  f o r  a n s w e r s  to  t h e s e  b a s i c  ques t ions  t o  
d e t e r m i n e  i f  it would o r  c o u l d  pe r fo rm t h e  j o b ,  and d i d  n o t  
c o n d i t i o n  i t s  g i v i n g  a quote on t h e  r e c e i p t  of more d e t a i l e d  
w r i t t e n  s p e c i f i c a t i o n s .  I n  any case,  even  i f  HUD c o r r e c t l y  
u n d e r s t o o d  C P I  a s  r e q u e s t i n g  w r i t t e n  s p e c i f i c a t i o n s ,  t h e  
memorandum e v i d e n c e s  t h e  a g e n c y ' s  u n d e r s t a n d i n g  t h a t  C P I  
a l s o  d e s i r e d  answers  to  more basic  q u e s t i o n s .  T h i s  b e i n g  
t h e  case,  it is u n c l e a r  t o  u s  why t h e  a n s w e r s  i n  t h e  
memorandum a p p a r e n t l y  were n e v e r  t r a n s m i t t e d  t o  C P I ;  i n  
t h i s  r e g a r d ,  t h e r e  is no  s t a t e m e n t  by H U D  t h a t  CPI  was 
g i v e n  t h e  answers ,  and CPI f i r m l y  d e n i e s  e v e r  r e c e i v i n g  
t h e  i n f o r m a t i o n .  

H O D ' S  a p p r o a c h  of g i v i n g  no  w r i t t e n  or t e l e p h o n e  i n f o r m a t i o n  
o n  t h e  project  t o  i n t e r e s t e d  a p p r a i s e r s  c l e a r l y  d i d  n o t  
serve to  promote  t h e  maximum p r a c t i c a b l e  c o m p e t i t i o n .  The 
q u e s t i o n s  CPI p r e s e n t e d  d u r i n g  t h e  J u l y  2 8  c o n v e r s a t i o n  ( a n d  
l a t e r  answered  i n  t h e  memorandum) g e n e r a l l y  were b a s i c ,  n o t  
e x p a n s i v e ,  and  w e  a g r e e  w i t h  t h e  view CPI a p p a r e n t l y  
e x p r e s s e d  t o  HOD a t  t h e  t i m e  t h a t  t h i s  i n f o r m a t i o n  would be 
h e l p f u l ,  i f  n o t  e s s e n t i a l ,  t o  t h e  f i r m  i n  d e c i d i n g  whe the r  
t o  compete,  and  i n  p r e p a r i n g  a p r i c e  q u o t e .  Indeed ,  had 
t h i s  same i n f o r m a t i o n  been f u r n i s h e d  t o  a l l  s i x  of t h e  
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sol ic i ted a p p r a i s e r s  a t  t h e  o u t s e t ,  it is possible t h a t  H U D  
would h a v e  had more t h a n  o n e  quote f r o m  which  t o  
c h o o s e  when i t  made t h e  award .  

Whi l e  t h e  small p u r c h a s e  p r o c e d u r e s  do n o t  require " f u l l  
a n d  o p e n  c o m p e t i t i o n , n  as i n d i c a t e d  a b o v e ,  t h e y  d o  require  
r e a s o n a b l e  e f f o r t s  t o  p e r m i t  a r e s p o n s i b l e  source t o  
c o m p e t e .  Whe the r  or n o t  H U D  u n d e r s t o o d  t h a t  C P I  had  
requested more i n f o r m a t i o n  i n  w r i t i n g ,  w e  do n o t  t h i n k  H U D  
m e t  t h i s  r e q u i r e m e n t  when it p r o c e e d e d  w i t h  an e x p e d i t e d  
award t o  R o s e n b u s c h  w i t h o u t  f i r s t  f u r n i s h i n g  C P I  w i t h  t h e  
a n s w e r s  it had r e q u e s t e d  ( a n d  w h i c h  t h e  H U D  o f f i c i a l  
a p p a r e n t l y  had a g r e e d  t o  f u r n i s h ) ,  and  t h e n  g i v i n g  t h e  
f i r m  a n  o p p o r t u n i t y  t o  quote a pr ice  b a s e d  o n  t h a t  i n fo rma-  
t i o n .  F o l l o w i n g  s u c h  a c o u r s e  o f  a c t i o n  c o u l d  h a v e  
i n c r e a s e d  c o m p e t i t i o n ;  w o u l d  h a v e  imposed  no  s i g n i f i c a n t  
a d m i n i s t r a t i v e  b u r d e n  o n  H U D  ( i t  c o u l d  h a v e  b e e n  d o n e  w i t h  
a s i n g l e  p h o n e  c a l l ) ;  a n d  wou ld  n o t  have p r e v e n t e d  H U D  
f r o m  p r o c e e d i n g  p r o m p t l y  w i t h  t h e  award, 

A l t h o u g h  w e  t h e r e f o r e  s u s t a i n  t h e  p ro t e s t ,  correct ive 
a c t i o n  is  n o t  pract icable;  HUD p r o c e e d e d  w i t h  p e r f o r m a n c e  
o f  t h e  Geneva  a p p r a i s a l  n o t w i t h s t a n d i n g  C P I ' s  p ro tes t ,  based 
o n  a d e t e r m i n a t i o n  t h a t  c o n t i n u e d  p e r f o r m a n c e  was d i c t a t e d  
by u r g e n t  and  c o m p e l l i n g  c i r c u m s t a n c e s ,  - see B i d  P r o t e s t  
R e g u l a t i o n s ,  4 C.F.R. S 21.4  ( 1 9 8 8 ) ,  and  t h e  c o n t r a c t  h a s  
b e e n  c o m p l e t e d .  By separa te  l e t t e r ,  however ,  w e  are  
a d v i s i n g  t h e  S e c r e t a r y  o f  o u r  d e c i s i o n .  We a lso  f i n d  CPI 
e n t i t l e d  t o  r e c o v e r  i t s  costs o f  f i l i n g  and  p u r s u i n g  t h i s  
p r o t e s t ,  - See 4 C . F . R .  S 2 1 . 6 ( e ) . l /  

The protest  is s u s t a i n e d .  

C o m p t r o l 2 g r  G e n e r a l  
of t h e  U n i t e d  S ta tes  

1/ CPI  a l so  r e q u e s t s  r e c o v e r y  o f  u n i d e n t i f i e d  " ac tua l  
z a m a g e s , "  p r e s u m a b l y  r e p r e s e n t i n g  a n t i c i p a t e d  p r o f i t s .  
I t  is w e l l  e s t a b l i s h e d ,  however, t h a t  a n t i c i p a t e d  
p r o f i t s  are  n o t  r e c o v e r a b l e  e v e n  i n  t h e  p r e s e n c e  of 
w r o n g f u l  a g e n c y  a c t i o n .  S o n i c ,  I n c .  I B-225462.2, 
May 2 1 ,  1987,  87-1 CPD 11 531.  
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